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smer ORDER
PER S.S.Godara, Judicial Member:-

This Revenue’s appeal for assessment year 2009-10 arises against the
Commissioner of Income Tax (Appeals)-15, Kolkata’'s order dated 23.12.2015,
passed in case No0.09/CIT(A)-15/14-15/Cir-50/Kol, in proceedings u/s. 144 of
the Income Tax Act, 1961; in short ‘the Act'.

Heard both the parties. Case file perused.

2. The Revenue’s former substantive grievance challenges correctness of
the CIT(A)'s order deleting unexplained cash deposits addition of
33,56,87,112/- out of %3,73,65,381/- made by the Assessing Officer in the
course of impugned regular assessment framed on 30.12.2011 as under:-

“Ground No.5 pertains to the addition of Rs.7,50,000/- as undisclosed
income in the HDFC mutual fund. The AO has noted in the assessment
order that as per the AIR information, the assessee had invested
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Rs.7,50,000/- in HDFC Mutual Fund. In absence of any reply, the entire
amount was added to the income of the assessee.

Ground No.6 pertains to addition of Rs.17,00,000/- consisting of FDSs
of Rs.15,00,000/- in Punjab National Bank and Rs.2,00,000/- in the
saving Bank account of the same bank.

Both the grounds are taken together as the reply of the assessee is
common on both the grounds. Initially, the assessee stated that both
these investments belong to his wife Smt Bulu Kundu and are disclosed
in her return. In the remand report proceedings, the AO reported after
verification that these investments are not disclosed in her return. Then
the assessee changed his stand and submitted during the appellate
proceedings that, he had conceded the addition of Rs.18,78,269/- as
undisclosed income from petrol pump and peak credit balance of
Rs.20,67,518/- of Account no 1439 of Canara Bank, this would cover
the undisclosed investment of Rs.7,50,000/- of MFs and term deposits
in Punjab National bank of Rs.17,00,000/-, otherwise it would amount to
double addition. The FDRs were made on 10.02.2009. Thus, he
requested for telescoping of the undisclosed income earned over the
undisclosed investments. The contention of the assessee is factually
and legally correct. Besides, the above undisclosed income offered by
the assessee, he was also having cash of Rs.7,40,000/- (minus)
Rs.4,22,171/- = Rs.3,17,829/- withdrawn from Account no 4899 and of
Rs.2,82,000/- withdrawn from Account no 2734 of Central Bank of India
for which separate additions have been confirmed earlier. Thus, both
the additions of Rs.7,50,000/- and Rs.15,00,000/- are deleted.”

3. We have given our thoughtful consideration to rival contentions. Mr.
Choudhury vehemently argues during the course of hearing that the
Assessing Officer had rightly made the impugned addition on account of
assessee’s failure in filing cogent evidence in support of his cash deposits
made in bank. He further alleges Rule 46A violation at CIT(A)’'s behest whilst
admitting additional evidence without reasoning or following for Assessing
Officer's comments. We find no merit in either of the twin arguments. There is
no dispute about the assessee having made the impugned cash deposits in
his bank account. We do not see any such additional evidence before the
CIT(A). It transpires during the course of hearing that the assessee filed his
bank statement etc. which already formed part of assessment records.
Learned Departmental Representative fails to dispute the fact that assessee’s

income from petrol pump dealership stands accepted as correct. We observe
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his peculiar facts and circumstances that the CIT(A) has rightly treated the
assessee’s cash sales to be source of his impugned cash deposits made in
bank. The assessee has made all of his payments to M/s HPCL through this
bank account only. We conclude in these facts and circumstances that the
CIT(A) has correctly assessed only the income component in assessee’s cash
deposits rather than the entire sum u/s 69 of the Act. We decline Revenue’s
first substantive ground accordingly.

4. The Revenue’s latter two substantive grounds seek to revive the
assessing officer's action adding assessee’s investments of %7.05 lac in
HDFC mutual fund and partly deleting the addition of ¥ 17 lac. consisting of
%15 lac taken as unaccounted investments in Punjab National Bank and %2
lac deposited by adopted telescoping method. Relevant CIT(A)’s discussion to
this effect reads as under:-

“5. Ground no. 2 pertains to addition of Rs.3,73,65,381/- as unexplained
deposits in Axis Bank Account. The AO has stated in the assessment
order that the assessee maintains CA-Business Classic bank account
no. 548010200007258 with Axis Bank and total credits during the period
01.04.2009 to 31.03.2010 was Rs.3,75,65,381. Since, the assessee did
not submit any details regarding the nature of the deposits, the AO
added the entire amount as undisclosed income.

During the appellant proceedings, the assessee stated that the correct
account no is 021010200005885 and the same is in the name of
Rathala Services Station, 28, Jessore Road, Rathtala, Barasat. The
bank account was opened on 12.11.2008. It was further contended that
the assessee was given power of attorney by Sri Samarendra nath Pal
on 22.09.2008 to run this petrol pump. It was further admitted that the
assessee had deposited the proceeds of the petrol pump in this bank
account and at the same time had paid to HPCL from this bank account
towards purchase of the petrol and diesel. He accepted that total
deposits are Rs.375.65 lacs and the corresponding payments are
Rs.358.20 lacs, thus the net profit out of this undisclosed business
would be the difference of the two which comes to Rs.17.45 lacs.
However, the assessee accepted that 5% of the turnover of
Rs.3,75,65,381/- amounting to Rs.18,78,269/- be confirmed.

All the submissions of the assessee were forwarded to the AO for
comments during the remand report proceedings. In fact, despite being
given many opportunities, the assessee was not able to procure the
details of the pay orders issued from this bank account. It was only after
the efforts of the AO that the details of the pay orders were procured
from the bank and it was found that actually all the pay orders were
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issued to HPCL towards purchase of the petrol and diesel. Thus, the
contention of the assessee is found to be correct and it is held that the
cost of the petroleum products should be allowed to be set-off against
the undisclosed sales of petrol and diesel. The net-profit @ 5% on this
unaccounted business, as offered by the assessee is accepted as the
real income. Hence, the addition is restricted to Rs.17,78,269/- and the
balance amount of Rs.3,56,87,112/- is deleted.”

5. We have heard rival contentions. We do not see any reason to
disagree with CIT(A)’s clinching findings adopting telescoping method of his
cash available to be forming source of the impugned investments. Learned
Departmental Representative fails to dispute the corresponding reconciliation
between the two heads. We accordingly affirm the CIT(A)’'s findings qua this
latter issue as well.

6. This Revenue’s appeal is dismissed.

Order pronounced in the open court _26/12/2018
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